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Marlene H. Dortch, Esq.

Seaetary

Federal Communicaions Commisson
445Twelfth Stred, SW.
Washington,D.C. 20554

Re:  Noticeof Ex Parte Meding: The 4.9 GHz Band Transferred from Federa
Government Use, WT Docket No. 0632

Dea Ms. Dortch:

Pursuant to Sedion 1.1206b)(2) of the Commisgon's Rules, this is to ndify you that
undersigned coursel, representing Cinergy Corporation and Consumers Energy Company
(hereinafter "the utiliti es"), spoke by telephone today with Sam Feder, of Commisgoner Martin's
office to dscusstheisalesin the ebove-referenced dacket.

We discussed the positions advanced by these utility companies in their written
comments in this procealing, and in particular the internal utility communicaions requirements
that could be met in this gedrum and the arrespondng need for the Commisson to define
licensing eligibility as to permit dired licensing of utility communications g/stems in this band
withou the need for government sponsorship as in the 700 MHz band. Attached is an outline of
the presentation that was used in these discussons.

The utiliti es expressed suppat for the dternative propasal raised in the Further Notice of
Proposed Rule Making in this docket by which aportion d the 4.9 GHz band would be dl ocated
for dired licensing by "pulic safety radio service" eligibles, as defined in Section 309j)(2) of
the Communicaions Act, with licensing in the remainder of the band limited to entities meding
the definition d "pubic safety services' in Sedion 337f). Allocaing the band in this manner
would ensure that "public safety service' eligibles have acessto the entire dl ocaion, while dso
providing adired licensing option for utiliti es and aher Criticd Infrastructure li censees meeting
the definition o "pubic safety radio services." Opening the bandto bah types of licensees
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will help reduce euipment costs, and povide opportunities for jointly-developed radio
networks. The utiliti es oppcse opening the band for commercial use or for "leasing” of spedrum
by pubic safety entities to ather users, and instead recommended adoption d rules that would
permit nonprofit, cost-sharing opportunities for joint system development as has been
succesgully employed by a number of pulic safety agencies and tiliti esin the B00MHz band.

Pursuant to the Commisgon's Rules, ore @py of this naticeis being filed electronicdly
with the Commisson. If there ae any questions concerning this matter, please let me know.

Very truly yours,

/9 Jeffrey L. Sheldon

Jeffrey L. Sheldon
Attacdhment

cC Sam Feder



UTILITIESSHOULD BE GRANTED ELIGIBILITY
FOR LICENSING IN THE 49 GHZ BAND
WT DOCKET NO. 00-32

I. UtilitiesHave Need for Applicationsthat Could be Met at 4.9 GHz

A. Utili ty spedrum needs were described in the Report of the Utility Spedrum
Assesanent Task Force (filed July 16, 1998 n RM-9267) and confirmed in NTIA's
January 2002Report on " Current and Future Spedrum Use by the Energy, Water, and
Railroad Industries.”

B. Utiliti es could use the 4.9 GHz band for applicaions such as the following in suppat
of the safety of life, health and property:

1. Personal Area Networks and Vehicular Area Networks ((PAN/VAN) -- for ad hoc,
short-range locdized broadband coverage & work sites, such as when crews are
pulling eledricd lines or repairing gas pipelines.

2. WirelessLocal Area Networks (WLANS) -- for on-scene incident control,
al owing crews to transmit and receive incident-specific data such as information
abou hazardous materials, weaher and atmospheric condtions, and
environmental/equipment condtions. Would also al ow use of red-time video
from crews working onlines or in hazardous environments (e.g., eledricd vaullts,
substations or nuclea power plants) or to asgst with damage assesanent.

3. Wireless"Hot Spot" Location Devices -- for broadband dHlivery of mapping data
and Geographic Information Systems, allowing field crews to have near red-time
ability to aoquire and updite pole line records to accourt for dynamic changesin
the dedric system.

C. Utiliti es' broadband communications requirements have increased due to Homeland
Seaurity concerns and the anphasis on maintaining and safeguarding Criticd
Infrastructure as<ts.

[l. Utilitiesand Other Critical Infrastructure Industries Should Be Eligible for Direct
Licensing at 4.9 GHz

A. Inthe FNRPM, the FCC corredly noted that the services provided by utiliti es"involve
patential hazards whereby reliable radio communicationsis an essential todl in either
avoiding the occurrence of such hazards, or respondng to emergency circumstances,”
and that utiliti es "need reliable communicaionsin order to prevent or respondto dsasters
or crises aff ecting their serviceto the puldic.”

B. Eligibility for 4.9 GHz shoud be based on 30%j)(2) of the Act, which refleds Congresss
paosition that utilities and aher criticd infrastructure industries sioud have accessto
adequate spedrum resources to fulfill their puldic safety/puldic service obligations
withou being compell ed to compete for "commercial" li censes.



C. Sedion 337f) islimited by its own terms to establi shing eligibili ty for 24 MHz of new
bandwidth at 700MHz and daes not constrain the FCC's abili ty to open ather bands for
use by both traditional pullic safety and Criticd Infrastructure Industries.

D. Non-government licensees sroud na be compell ed to seaure government "spornsorship”
in order to seaure licensing.

1. State andlocd "pubic safety" agencies are not resporsible for day-to-day provision d
esential pullic services such as eledricity, gas, and water, and have noincentive to
"sporsor” utiliti es for radio system licensing.

2. Utiliti eswould be reluctant to make investment in radio infrastructure if their useis
esentially "secondary” to aher users and subjed to license revocationif the requisite
government "spornsorship” is withdrawn.

3. Unlikethe 700MHz band, there ae no statutory restrictions on drect licensing of
nongovernmental Criticd Infrastructure Industries at 4.9 GHz.

E. Inthe dternative, the FCC shoud allocae & least aportion d the band for licensing by
entiti es meding the definition d "pubic safety radio services' in Section 309).

1. Because attities eligible under 337(f) are dso eligible under 309(j), the entire band

would be avail able for licensing by entiti es defined as "pubi ¢ safety services" under
Sedion 337f).

2. Allowing direct licensing of "pubic safety radio service" dligiblesin aportion d the
band would help reduce eguipment costs for "pulic safety service" licensees and
promote oppartunities for development of shared systems.

F. For-profit leasing of spedrum or radio systems sroud na be permitted in this band, bu
the rules sroud na prohibit development of nonprofit, cost-shared radio systems by
entities otherwise digible for licensing in the band; e.g., by "pulic safety service'
eligibles and "puMic safety radio service" eligibles as defined in Sections 337(f) and
309()(2) respedively.

1. There ae numerous examples of jointly-developed public safety/pubic service radio
systems in the 800and 900MHz bands, operated to meet each entities needs

2. Unlike ITFS where for-profit "lease" payments have been permitted by the
commercial lessee to the nomina government licenseg shared systems at 800and
900MHz do nd invalve leasing of spectrum or fadliti esand orly involve sharing of

costs in the development of the system to suppat the interna communications neels
of eadh joint user.

3. Jointly-developed systems are both spectrally efficient and econamically efficient, and
shoud be permitted in the 4.9 GHz band by otherwise digible licensees.



